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The Commonwealth has appealed this court's order of October 9, 2014, barring a retrial of 

appellees and dismissing their respective indictments. 

A court order dismissing criminal charges without a "complete fact-finding procedure is 

extreme and will not be invoked absent deliberate, bad faith prosecutorial misconduct." 

Commonwealth v. McElligott, 495 Pa. 75, 81,432 A.2d 587, 589 (1981). Such a sanction "should 

be utilized only in the most blatant cases." Commonwealth v. Shaffer, 551 Pa. 622,627,712 A.2d 
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749, 752 (1998); See also Commonwealth v. Burke, 566 Pa. 402, 781 A.2d 1136 (2001). 

Regrettably, this is such a case1• 

PROCEDURAL HISTORY 

Appellees were arrested and charged with murder and related offenses in connection with the 

murder of Rohan Haughton in November of2002. 

On July 31, 2006, following a joint jury trial before the Honorable Sheila Woods Skipper, 

appellees were each convicted of second .degree murder, criminal conspiracy, kidnapping and 

robbery. Bond and Jawayne Brown were also convicted of possessing an instrument of crime (PIC). 

On October 6, 2006, the trial court sentenced Bond to life imprisonment on the murder bill 

and concurrent prison terms of two-and-a-half (2 Yz) to five ( 5) years on the conspiracy and PIC bills. 

On October 18,2006, Jawayne Brown was sentenced to life imprisonment on the murder bill and 

concurrent prison terms of five (5) to ten (10) years and one (1) to five (5) years on the conspiracy 

and PIC bills, respectively. On October 20, 2006, the trial court sentenced Richard Brown to life 

imprisonment on the murder bill and a concurrent prison term of five (5) to ten (1 0) years on the 

conspiracy bill. Appellees' convictions for robbery and kidnapping were merged for purposes of 

sentencing 

Appellees appealed2• On February 17, 2012, in unpublished memorandum opinions, the 

In its Opinion reversing the convictions in these cases, the Superior Court described the 
prosecutorial misconduct committed at trial as "deliberate attempts to destroy the objectivity of the 
jury and prevent the jury from rendering a true verdict." Commonwealth v. Jawayne Brown, 3282 
EDA 2006, pp. 9, 29. 

2 Richard and Jawayne Brown both filed timely appeals in the Pennsylvania Superior Court. 
Bond did not originally file a direct appeal. His direct appeal rights were reinstated after he filed a 
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Superior Court reversed appellees' judgments of sentence and remanded their cases for a new triaL 

The reversals were premised on two instances of prosecutorial misconduct. Commonwealth v. 

Jawayne Brown, 3282 EDA 2006 (Pa.Super.); Commonwealth v. Aguil Bond, 2694 EDA 2008 (Pa. 

Super); Commonwealth v. Richard Brown, 3055 EDA 2006 (Pa. Super). The Commonwealth filed 

a Petition for Allowance of Appeal in the Pennsylvania Supreme Court. The Supreme Court denied 

the petition on September 18,2013. Commonwealth v. Aquil Bond, 237 EAL 2012; Commonwealth 

v. Jawayne Brown, 247 EAL 2012; Commonwealth v. Richard Brown, 248 EAL 2012. 

Appellees thereafter filed separate Motions to Bar Retrial on Double Jeopardy Grounds with 

this court3. On September 26, 2014, the Commonwealth filed a pleading, requesting the 

denial of appellees' motions. 

On October 9, 2014, after reviewing the trial record and considering the arguments and 

pleadings of all counsel, this court granted appellees' Motions to Bar Retrial and dismissed their 

respective indictments. This timely Commonwealth appeal followed. 

FACTUAL HISTORY 

On November 22, 2002, Philadelphia Police found the body of Rohan Haughton inside a 

parked Chevy Tahoe. Haughton had been bound and gagged with duct tape and had died of a 

gunshot wound to the head. 

Later that month, police arrested Vincent Smithwick on drug charges and referred his case to 

federal law enforcement authorities for prosecution. While in federal custody, Smithwick discovered 

PCRA petition requesting that his direct appeal rights be reinstated nunc pro tunc. 

3 Appellees' cases were administratively reassigned to this.court, which sits as the homicide 
3 . 



that another inmate, Christopher Smith, was going to implicate him in Haughton's murder. At that 

point, Smithwick came forward and entered into two plea agreements, one state and the other federal, 

in which he admitted involvement in Haughton's death and identified Aquil Bond, Richard Brown, 

Jawayne Brown, Chante Baker and Smith as persons responsible for the Haughton's murder. In 

return for Smithwick's cooperation, including his testimony at trial, both state and federal authorities 

agreed to recommend fixed, concurrent sentences for him for several charges to which he would 

plead guilty. 

Like Smithwick, Baker entered into a plea agreement with law enforcement. Pursuant to the 

terms of her agreement, Baker agreed to testify truthfully about her involvement in Haughton's 

murder in exchange for reduced charges and a lenient sentence. 

At trial, Smithwick, Baker, numerous police witnesses and ADA Edward McCann testified 

for the Commonwealth. The relevant facts are as follows: 

Baker testified that, prior to November 20,2002, she had had twice flown to California with a 

man named Hanief Goodman. On each trip, Baker smuggled approximately$ 100,000 in cash 

strapped to her body and hidden.in her pockets. When Baker arrived in California, she gave the 

money to Goodman, who used it to purchase drugs. In return, Goodman paid her between$ 2,000 to 

$ 3,000. (N.T., 7/17/06, pp. 11-14). 

On November 20,2002, at approximately 4:30p.m., Goodman went to Baker's house and 

told her that they would be making another trip to California the following day. Aquil Bond and 

Smithwick were present when this conversation took place. (N.T., 7/17/06, pp. 9, 21). 

In the early morning hours ofN ovember 21 5
\ Goodman returned to Baker's house. Bond was 

calendar judge. 
4 



present. According to Baker, Goodman told her that he would be taking a different flight, and that 

Rohan Haughton would bring the money and accompany her to California. As Goodman left 

Baker's home, Richard Brown entered, and the two men nodded at each other. Bond and Richard 

Brown then questioned Baker about her trip. She told them that she was taking money to California. 

Baker testified that Richard Brown was surprised that she hadn't mentioned her trips to him before 

and reminded her that he robbed people. (N.T., 7117/06, pp. 23-25) 

A few hours later, Jawayne Brown brought Haughton to Baker's home at gunpoint. Jawayne 

pushed Haughton to the floor, put a knee in his back and asked him where the money was. Initially, 

Haughton did not respond. Richard Brown, Bond, and Smith subsequently beat and tortured 

Haughton and stole$ 30,000 in cash from him. (N.T., 7/17/06, pp. 28-33). 

At some point, Bond either called or paged Smithwick and instructed him to come to Baker's 

house. When Smithwick arrived, he saw that Haughton was bound and gagged. Smithwick testified 

that Brown told him to move Haughton's car to the rear of Baker's home Smithwick did as 

instructed. When he returned, Smithwick heard Richard Brown order Bond to kill Haughton, at 

which time Smithwick, along with Jawayne Brown, Bond and Smith forced Haughton out the back 

door, over a fence and into the backseat ofhis (Haughton's) car. According to Smithwick, he and 

Bond sat on either side ofHaughton, while Jawayne Brown drove. Smith followed in a separate car. 

Bond and Smithwick again attempted to force Haughton to tell them where the rest of the money 

was. When Haughton failed to disclosed the location of the money, Bond shot him in the head. 

Smithwick, Jawayne Brown and Bond then abandoned Haughton's vehicle with Haughton's dead 

body in it and drove off in Smith's car. (N.T., 7118/06, pp. 52-68). 

Defense counsel, during opening and closing remarks and on cross-examination, furiously 
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attacked Smithwick's credibility and attacked the police and District Attorney for failing to properly 

investigate Smithwick's claims. During direct and cross-examination of Smithwick, the terms of the 

written plea agreement with the Commonwealth were described and discussed at length. (N.T., 

7/18/06, pp. 44-51, 78-87). When Smithwick completed his testimony, the prosecutor advised the 

trial court that he intended to call Assistant District Attorney Edward McCann, Chief of the District 

Attorney's Homicide Division and the prosecutor who had signed Smithwick's plea agreement on 

behalf of the Commonwealth. Defense counsel objected because Mr. McCann was not on the 

witness list, and all the information contained in the Commonwealth's offer of proof for this witness 

had already been presented to the jury during Smithwick's testimony. The defense posited that the 

prosecutor's true purpose in calling Mr. McCann was to improperly bolster Smithwick's credibility. 

(N.T., 7/18/06, pp. 126-127). 

In response to defense objections, the prosecutor twice assured the trial court that there would 

be no attempts to bolster Smithwick's credibility in his examination of Mr. McCann. (N. T. 7/18/06, 

pp. 126-131 ). On the basis ofthese representations, the trial court permitted McCann to testifY. (I d., 

p. 131 ). Despite the prosecutor's assurances, " [ o ]n the stand, after asking McCann relatively 

perfunctory questions about the terms of the plea bargain agreement with Smithwick, counsel for 

the Commonwealth then asked a series of questions in direct contradiction to his prior 

representations to the trial court regarding the credibility of Smithwick". (Superior Court 

Opinion, p. 15. (Emphasis added)). The prosecutor elicited from McCann that he had spoken to 

Smithwick numerous occasions. The prosecutor then asked McCann whether Smithwick's 

statements about the other discussion of other crimes had been corroborated. (Id., pp. 141-144). As 

the Superior Court characterized the prosecutor's actions, "the prosecutor's inflammatory questions 
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here insinuated the existence of facts in the prosecutor's personal knowledge but not a part of the trial 

record ... The prosecutor's clear intention here was to leave the jury with a strong impression that 

Smithwick, as a result of a prior investigation by McCann and/or the District Attorney's Office, had 

the support of prosecuting authorities as a s credible witness." (Superior Court Opinion, p. 18). 

When the trial court sustained defense objections to this bolstering line of questions, the 

prosecutor responded: "I'll handle it in my argument." (Id., pp. 139-140). He attempted to do just 

that. The improper bolstering of Smithwick's credibility was then repeated in the Commonwealth's 

closing argument. 

Prior to Smithwick taking the stand, Jawayne Brown's counsel asked the trial court to limit 

Smithwick's testimony to the two murders to which Smithwick plead guilty (Rohan Haughton and 

Anthony Harris). When asked by the court whether that would be an issue, the prosecutor 

responded: "No. I'll follow the rules and do it the way it is supposed to be done." (N.T. 7/18/06, pp. 

22-23, 31 ). But despite the fact that no other murders were discussed during Smithwick's testimony, 

the prosecutor, in his closing argument, referred to Smithwick's involvement in five additional 

murders and told the jury that, according to ADA McCann, Smithwick helped solve seven other 

murders. (N.T. 7/25/06, p. 62). The Superior Court characterized this remark as "the second 

deliberate attempt by the prosecutor here to bolster improperly the credibility of Smithwick, a key 

government witness." (Superior Court Opinion, pp. 27-28). 

Finally, it should be noted that defense counsel moved for mistrial on grounds of 

prosecutorial misconduct on over twenty. separate occasions throughout the trial. The trial court 

overruled most of the defense's objections associated with this issue and instead provided the jury 

with repeated curative instructions. 
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ISSUE(S) 

The Commonwealth claims that this court erred in granting the appellees' Motions to Bar 

Retrial. See the Commonwealth's Concise Statement of Matters Complained of on Appeal. 

DISCUSSION 

While a prosecutor may comment on the credibility of a Commonwealth witness during 

closing arguments, he or she must base such arguments on evidence presented at trial or inferences 

that reasonably derive from such evidence. Commonwealth v. Miller, 572 623, 643, 819 A.2d 

504, 516 (2002), cert. denied, 540 U.S. 827 (2003). A prosecutor may not offer his or her personal 

opinion as to the guilt of the accused or the credibility of any testimony. Commonwealth v. DeJesus, 

580 Pa. 303, 860 A.2d 102, 112 (Pa. 2004). Nor may the prosecutor vouch for a witness. Improper 

bolstering or vouching for witnesses by the prosecution occurs in two situations: (1) when the 

Commonwealth places the prestige of the government behind the witness by personally assuring that 

witness's veracity; and (2) when the prosecution uses information not before the jury to support the 

witness's testimony. Commonwealth v. Lam, 453 PA. Super. 497,684 A.2d 153 (1996). 

Comments by a prosecutor constitute reversible error only where their unavoidable effect is 

to prejudice the jury, forming in their minds a fixed bias and hostility toward the defendant such that 

they could not weigh the evidence objectively and render a fair verdict. Commonwealth v. Tedford, 

598 Pa. 639, 960 A.2d 1, 33 (Pa. 2008). In determining the extent of the prejudicial effect of a 

prosecutor's misconduct on the jury, the court must consider the atmosphere of the trial as a whole, 

including other instances of misconduct. See: Commonwealth v. Anderson, 501 PA. 275,284,461 

A.2d 208, 212 (1983). Any challenged prosecutorial comment must not be viewed in isolation, but 
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rather must be considered in the context in which it was offered. Commonwealth v. Robinson, 583 

Pa. 358, 372, 877 A.2d 433, 441 (2005). 

In the instant case, the Superior Court has already determined that this kind ofprosecutorial 

misconduct occurred. The Court stated the repeated instances of prosecutorial misconduct, when 

considered in the context of the atmosphere of the trial as a whole, "constituted deliberate attempts to 

destroy the objectivity of the jury and to prevent the jury from rendering a true verdict." 

Commonwealth v. Jawayne Brown, 3282 EDA 2006, pp. 9, 29. As a result, the Court reversed the 

defendants' convictions. 

However, even prosecutorial misconduct grievous enough to void a conviction does not 

usually rise to the level of a double jeopardy violation sufficient to bar retrial. See: Commonwealth 

v. Rightly, 617 A.2d 1289 (Pa. 1992) (new trial warranted because of the prosecutor's intentional 

misrepresentation regarding a witness' testimony and improper closing argument; however, the 

defendant was not entitled to double jeopardy relief because the prosecutor's conduct, while 

intentional and reprehensible, did not rise to the level of Smith); Commonwealth v. Simone, 712 

A.2d 770 (Pa. Super. 1998), alloc. denied, 557 PA 628, 732 A.2d 614 (1998) (Simone was granted a 

mistrial because the prosecutor had repeated! y elicited testimony regarding the defendant's unrelated 

criminal conduct; on appeal, the Superior Court found that the prosecutor's action reflected "poor 

judgment" but did not undermine the fairness of Simone's trial to the extent necessary to barretrial); 

Commonwealth v. Chmiel, 777 A.2d 459,465-466 (Pa. Super. 2001), alloc. denied, 567 PA 736,788 

A.2d 372 (2001), cert. denied, 535 U.S. 1059 (2002) (prosecutor committed misconduct by 

insinuating that defendant had sexually assaulted murder victim; on appeal, the Superior Court found 

that the prosecutor's misconduct was distinguishable from that in Martorano because the prosecutor 
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did not undermine the integrity of the trial court). 

Under current Pennsylvania law, there are two types of prosecutorial misconduct that trigger 

double jeopardy. First, the double jeopardy clause of the Pennsylvania Constitution prohibits the 

retrial of a defendant when the conduct of the prosecutor is "intentionally undertaken to prejudice the 

defendant to the point ofthe denial ofafairtrial". Commonwealth v. Martorano, 684 A.2d 179, 184 

(Pa. Super.1996), quoting Commonwealth v. Smith, 615 A.2d 321,325 (Pa.1992); Second, retrial 

is also prohibited when the prosecutor's misconduct is intended or designed to provoke the defendant 

into moving for a mistrial. Commonwealth v. Wood, 803 A.2d 217,220-221 (Pa. Super. 2002), also 

quoting Commonwealth v. Smith, 615 A.2d 321,325 (Pa. 1992). 

In contrast, federal law prohibits retrial on double jeopardy grounds only in cases where the 

prosecutorial misconduct intentionally provokes the defendant into successfully moving for a 

mistrial. Oregon v. Kennedy, 456 U.S. 667, 102 S.Ct. 2083,72 L.Ed.2d 416 (1982). Following the 

U.S. Supreme Court's decision in Kennedy, Pennsylvania originally adopted the federal standard. In 

Commonwealth v. Simons, 514 Pa. 10, 16, 522 A.2d 537, 540 (1987), our Supreme Court stated that, 

"henceforth double jeopardy will attach only to those mistrials which have been intentionally caused 

by prosecutorial misconduct." 

However, in Commonwealth v. Smith, 615 A.2d 321, 325 (Pa. 1992), the Supreme Court 

decided that held that Pennsylvania's Constitution 4 afforded greater double jeopardy protection than 

that provided under federal constitutional law. 

Smith was convicted of murder. Following his direct appeal, Smith learned that the 

4 Article I, § 10 of the Pennsylvania Constitution defines double jeopardy protection for its 
citizenry. That section provides, in pertinent part: " ... No person shall, for the same offense, be twice 
put in jeopardy of life or limb ... " Const. Art.l, § 10. 
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prosecutor had withheld information regarding a favorable sentencing recommendation given to its 

chief witness and had knowingly withheld exculpatory physical evidence from the defense. Upon 

remand to the trial court, Smith filed a motion to bar his retrial on double jeopardy grounds. The 

trial court denied Smith's motion. On appeal, the Pennsylvania Supreme Court reversed the trial 

court's order and discharged Smith. In so doing, the Court found that the prosecution's actions were 

egregious, and held that the double jeopardy clause prohibits retrial "when the conduct of the 

prosecutor is intentionally undertaken to prejudice the defendant to the point of the denial of a fair 

trial." I d. at 3 2 5. 

Our Supreme Court subsequently broadened the Smith standard and the types of prosecutorial 

misconduct that would bar a retrial in Commonwealth v. Martorano, 741 A.2d 1221 (Pa. 1999). 

Martarano and his codefendant were charged with murder and related offenses. During their jury 

trial, the prosecutor consistently made reference to evidence that had been mled inadmissible, defied 

the trial court's mlings on objections and repeatedly referenced fingerprint evidence, purportedly 

linking the defendant to the crime, when no such evidence existed. Martarano was convicted of first 

degree murder and sentenced to life imprisonment. On direct appeal, the Superior Court reversed 

Martorano's conviction and granted him a new trial on the ground of "pervasive prosecutorial 

misconduct." On remand, Martarano filed a pretrial Motion to Dismiss based on double jeopardy. 

The trial court denied the motion. 

On appeal, Superior Court reversed, holding that a retrial would indeed constitute double 

jeopardy. Commonwealthv. Martorano, 684 A.2d 179, 184 (Pa. Super. 1996). The Commonwealth 

appealed, arguing that Superior Court erred in applying the Smith standard to bar retrial on double 

jeopardy grounds when the alleged prosecutorial misconduct involved neither the intentional 
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concealment of exculpatory evidence nor overreaching designed to provoke a mistrial. Martorano, 

7 41 A.2d at 1223. In other words, the Commonwealth argued that Smith's holding should be limited 

to its facts. 

The Supreme Court squarely rejected this argument, and affirmed Superior Court's ruling. 

The Court stated that, while the prosecutorial misconduct in Martorano did not involve concealment 

of evidence as in Smith, it nonetheless demonstrated the prosecutor's intent to deprive the defendant 

of a fair trial; ignored the bounds oflegitimate advocacy; and revealed a desire to win a conviction 

by any means necessary. It is precisely the kind of prosecutorial overreaching to which double 

jeopardy protection applies. Martorano, 741 A.2d at 1223. The court went on to state that "[a] fair 

trial is not simply a lofty goal, it is a constitutional mandate ... [and] [w]here that constitutional 

mandate is ignored by the Commonwealth, we cmmot simply turn a blind eye and give the 

Commonwealth another opportunity." Id. 

In the instant case, the Commonwealth argues that both Smith and Martorano were unique 

cases, involving prolonged and egregious conduct on the part of the prosecutor that was 

unquestionably intended to subvert the trial process and to deny the defendants in those cases a fair 

trial. It claims that the instant case should be distinguished from Smith and Martarano and, in 

support of its contention, sights several post-Martorano appellate decisions. See, e.g., Rightly, 617 

A.2d 1289 (Pa. 1992); Simone, 712 A.2d 770 (Pa. Super. 1998), alloc. denied, 557 PA 628, 732 

A.2d 614 (1998); Chmiel, 777 A.2d 459,465-466 (Pa. Super. 2001), alloc. denied, 567 PA 736,788 

A.2d 372 (2001), cert. denied, 535 U.S. 1059 (2002). 

The cases cited by the Commonwealth do not overrule or even limit Smith or Martorano. A 

close reading of their facts demonstrates only that the prosecutorial misconduct in these cases, while 
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intentional, simply did not rise (or, more accurately, fall) to the Martoranolevel of misconduct 

specifically intended to destroy the fundamental fairness of the trial. 

Unfortunately, Superior Court, on direct review of the convictions in these cases, has already 

determined that the prosecutorial misconduct which polluted this trial did, in fact, sink to the Smith 

and Martorano levels, a conclusion with which this court, after reviewing the trial record, is 

compelled to agree. 

The Superior Court's opinion describes the two most serious instances of prosecutorial 

misconduct in great detail: 

... {D ]uring Smithwick's testimony (both direct and cross-examinations) the terms of 
the written plea agreement with the Commonwealth were described and discussed at 
length. N.T., 7/18/06, at 44-51, 78-87. After Smithwick concluded his testimony, 
counsel for the Commonwealth then advised the Court that it intended to call as its 
next witness Edward McCann ("McCann"), an Assistant District Attorney and chief 
of the homicide unit of the Philadelphia District Attorney's Office. Id. at 126. 
McCann signed Smithwick's plea bargain agreement of behalf of the 
Commonwealth. I d. at 136. Because McCann had not been on the Commonwealth's 
witness list, defense counsel (Including counsel for Jawayne Brown and Bond) 
objected and demanded an offer of proof, at which time counsel for the 
Commonwealth provided the following: 

MR. CAMERON: Sure. He is simply going to say, as counsel wellknows, 
that in conjunction with [the federal prosecutor] he spoke to [Smithwick]. 
Thereafter a plea agreement was drafted. Thereafter a written statement was 
given. Thereafter pursuant to the agreement he was arrested on third-degree 
murder. Thereafter he pled guilty to those charges. Thereafter he's filling his 
agreement under the agreement. And that is it. 

Id. At 127. 

In response, defense counsel (Including counsel for Jawayne Brown and 
Bond) renewed their objections on the grounds that the information contained in this 
offer of proof had already been provided to the jury during Smithwick's testimony-
and that the actual purpose of McCann's testimony was to bolster Smithwick's 
credibility. ld. at 130-31. Counsel for the Commonwealth then twice represented to 
the trial court that there would be no attempts to bolster Smithwick's credibility: 
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[COUNSEL FOR BOND]: Yeah. I object to Mr. McCann saying anything 
about the [plea bargain] agreement. The agreement is in black and white. The 
agreement is what it is. What counsel is trying to do now is bolster the 
credibility of the witness saying, Oh, yeah, I heard his story. I believe him. 

[PROSECUTOR]: He is not going to say that. 

[COUNSEL FOR BOND]: But that is the implication, Judge. The 
agreement is in black and white. It was explained to you by Mr. Smithwick. 
There is nothing Mr. McCann can add in addition to what has been already 
testified to. The only reason he is putting Mr. McCann on is to somehow 
give this an aura of credibility and I would object. 

[PROSECUTOR]: He is not going to say anything about credibility. 

Id. at 130-31. Based upon these representations, the trial court allowed McCann 
to testify. ld. at 131. 

On the stand, after asking McCann relatively perfunctory questions about the 
terms of the plea bargain agreement with Smithwick, counsel for the Commonwealth 
then asked a series of questions in direct contradiction to his prior representations to 
the trial court regarding the credibility of Smithwick: 

Q. And the various things- and you've spoken with him, correct? 

A. I have spoken to him on more than one occasion, yes. 

Q. And has [sic] been corroborated in the things that he told you? 

[COUNSEL FOR JA WAYNE BROWN]: Objection. 

THE COURT: Sustained. 

BY THE PROSECUTOR: 

Q. Do you make these kinds of deals out of the blue without 
corroboration? 

[COUNSEL FOR JAW A YNE BROWN]: Objection. 

THE COURT: Sustained. 

[COUNSEL FOR SMITH]: We have a motion, Your Honor. 
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THE COURT: Overruled for now. Go ahead. 

BY THE PROSECUTOR: 

Q. Is this a common practice for you as chief of the homicide unit 
to make these kinds of deals? 

[COUNSEL FOR JA WAYNE BROWN]: Objection. 

[COUNSEL FOR SMITH]: Objection. 

THE COURT: Sustained. 

[PROSECUTOR]: I'll handle it in my argument. 

[COUNSEL FOR SMITH]: Objection to comments. 

THE COURT: That is sustained as well. That is stricken. 

Id. at 139-40. 

The trial court then denied a motion for mistrial for prosecutorial misconduct 
asserted by defense counsel (Including counsel for Jawayne Brown and Bond). I d. at 
141-44. 

While there is no per se rule prohibiting the testimony of an assistant district 
attorney where the trial is being handled by a different district . attorney, 
Commonwealth v Doa, 553 A.2d 416, 426 (Pa. Super. 1989), this Court has 
emphasized that it is equally true that "the Commonwealth may not use a testimony 
of an assistant district attorney to improperly bolster the credibility of a witness in the 
eyes of the jury" Randall, 758 A.2d at 676. The prosecutor violated this basic precept 
here, as the highlighted questions strongly and unmistakably implied to the jury that 
McCann (or other members of the Philadelphia District Attorney's Office) had 
conducted an investigation to corroborate the veracity of Smithwick's statements 
prior to entering into a plea bargain agreement with him. From the prosecutor's 
insistence, despite repeated sustained objections, in continuing to pursue this line of 
questioning on the topic of corroboration, it was entirely reasonable for the jury to 
infer that McCann would not have signed the plea bargain agreement with Smithwick 
on behalf of the Commonwealth unless he had been convinced that Smithwick's 
account of events regarding Houghton's murder was accurate. 

This questioning regarding corroboration constituted plainly improper and 
willful attempts by the prosecutor to bolster Smithwick's credibility, despite his 
unambiguous representations to the trial court (in response to objections by 
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defense counsel on this issue) in advance of McCann's testimony to the contrary. 

Superior Court Opinion, pp. 13-18 . 

. The Superior Court continued: 

Given the importance of Smithwick's credibility to the Commonwealth's 
case, the prosecutor's improper bolstering - by implying to the jury that an 
investigation by McCann (or other members of the Philadelphia District Attorney's 
Office) had corroborated the veracity of Smithwick's testimony- was prejudicial to 
the rights of Jawayne Brown and Bond to a fair trial. Put another way, under the 
Davis standard, on the facts presented in this case, we cannot conclude that the 
prosecutor's conduct "had no substantial influence in the case." Reed, 446 A.2d at 
316 (citing Davis, 497 Pa. at 342, 440 A.2d at 1188)). 

We likewise conclude that trial court erred in falling to grant a motion for 
mistrial by defense counsel (including Jawayne Brown's and Bond's) during the 
Commonwealth's closing argument. Prior to Smithwick taking the stand, Jawayne 
Brown's counsel moved the trial court for a ruling with respect to the limits of 
Smithwick's testimony. 

[COUNSEL FOR JAWAYNE BROWN]: Iassumewearegoingtostickto 
the facts ofthis case, what Mr. Smithwick knows about the facts of this case. 
Unless, of course, the doors are opened and all that. Things change. 

But as we sit here today, Mr. Smithwick's testimony is going to be limited to 
his plea agreement and that his other conduct has to come up for purposes of 
the plea agreement obviously. But his knowledge and testimony [will be 
about] this particular incident and no other incident. And I assume that, but I 
just want to make sure. 

THE COURT: I don't think that is an issue. Mr. Cameron? 

[PROSECUTOR]: No. I'll follow the rules and do it the way it is supposed 
to be done. 

N.T., 7/18/06, at 22-23. Pursuant to this exchange, counsel and the trial court 
subsequently agreed that the testimony would be limited to the two murders to which 
Smithwick plead guilty (Haughton and Anthony Harris). Jd. at 31. 

During Smithwick's trial testimony, the prosecutor appropriately limited 
Smithwick's testimony to the events related to the present case and those involved in 
the Anthony Harris murder. During his closing argument, however, the prosecutor 
referenced Smithwick's involvement in five additional murders: 
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[PROSECUTOR]: It's not just about this case. They tried to say what is the 
point ofMr. McCann. Well, the point of Mr. McCann was he just didn't give 
up this case. He helped solve seven murders that there was no evidence on. 
Seven murders. So I'll give him that deal in a heartbeat. Particularly in this. 
If we can get those kinds of guys that did what they did to Rohan Haughton, 
and the way they tortured him. 

N.T., 7/25/06, at 62. Defense counsel then moved for a mistrial. ld. After an 
extended discussion at sidebar, the trial court denied the motion for mistrial, at which 
time the following exchange occurred in the presence of the jury: 

THE COURT: Jurors, I am sustaining defense's objections regarding that. 
There is no evidence on the record that indicates that Mr. Smithwick helped 
to solve seven unsolved murders. My recollection is that the testimony was 
that he did participate in the involvement of multiple other cases. But that 
there is no specific information regarding seven unsolved murders. 

[PROSECUTOR]: Multiple as opposed to seven. My apologies. 
What did he gain by - -

[COUNSEL FOR JAW A YNE BROWN]: I would object. 

THE COURT: Let me just clarity. The evidence on the record does not 
indicate Mr. Smithwick's involvement in the solving of seven unsolved 
murders. There is no evidence that says that. 

[PROSECUTOR]: As I said, I'll withdraw the seven. He has helped with 
multiple cases was the word you heard from the judge. 

Id. at 66. 

The prosecutor's conduct here was clearly improper, for at least two reasons. 
First, he argued facts dehors the trail record. While a prosecutor may comment on 
the credibility of a Commonwealth witness during a closing argument, he must base 
his arguments on evidence presented at trial or on inferences that reasonably derive 
from evidence presented at trial. 

* * * 
Second, the prosecutor's assertion that the information provided by 

Smithwick helped to solve seven other murder cases constituted an obvious effort by 
the prosecutor to bolster Smithwick's credibility. 
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Superior Court Opinion, pp. 22-26. 

This last instance ofprosecutorial misconduct is particularly egregious because, as noted by 

Superior Court, it was intentional and in direct defiance of an explicit trial court order. Earlier in the 

trial, when the trial court first admonished the prosecutor for trying to use ADA McCann to 

improperly bolster Smithwick's credibility, the prosecutor brazenly responded" "I'll handle it in my 

argument." (N.T., pp. 139-140). He tried to make good on that promise despite knowing that what 

he was doing was improper and despite having already been warned by the trial judge about 

improper attempts to bolster his witness's credibility. This deliberate second attempt to pollute the 

jury with inadmissible, prejudicial statements- in direct defiance ofthe trial judge's earlier ruling-

is precisely the type of prosecutorial misconduct which led the Supreme Court to bar retrial in 

Martorano, 741 A.2d at 1223, because it demonstrates a willingness to deny the defendants their 

fundamental right to have their casesdecided solely on the basis of the evidence presented and the 

applicable law. 

The Superior Court ultimately went on to find that the prosecutorial misconduct was "highly 

prejudicial" to the defendants and "when considered in the context of the atmosphere of the trial as a 

whole, constituted deliberate attempts to destroy the objectivity ofthe jury and prevent the jury 

from rendering a true verdict." Superior Court Opinion, p. 29. (emphasis added). This finding as 

to the prosecutor's motive and intent- repeated twice in the Opinion, at pp. 9 and 29 - clearly brings 

this case within the Smith-Martorano double jeopardy boundaries and distinguishes it from those 

cases in which even intentional prosecutorial misconduct was not deemed sufficiently egregious to 

bar a retrial. Cf. Rightly, 617 A.2d 1289 (Pa. 1992); Simone, 712 A.2d 770 (Pa. Super. 1998), alloc. 

denied, 557 PA 628,732 A.2d 614 (1998); Chmiel, 777 A.2d 459,465-466 (Pa. Super. 2001), alloc. 
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denied, 567 PA 736, 788 A.2d 372 (2001), cert. denied, 535 U.S. 1059 (2002). 

In sum, although the Commonwealth correctly argues that not every instance of intentional 

misconduct that denies a defendant a fair trial bars a retrial, the misconduct in this case was repeated, 

directly defied the orders of the trial court and, as the Superior Court unequivocally concluded, was 

designed to subvert the adjudicative process and deny the defendants a fair trial by preventing the 

jury from rendering a true verdict based on admissible evidence. Accordingly, retrial of the 

defendants is barred by the double jeopardy clause of the Pennsylvania Constitution5. 

DATE: rBYTHECOURT: 

5 Finally, in light of the Superior Court's finding in this case that "the prosecutor's efforts to 
bolster Smithwick's credibility constituted deliberate attempts to destroy the objectivity of the jury 
and to prevent the jury from rendering a true verdict" (Superior Court Opinion, p. 29), this court 
properly denied the Commonwealth's motion to reopen the case to present the testimony of ADA 
Cameron on this issue. The Commonwealth initially sought to elicit testimony from Mr. Can1eron as 
to the intent and motives behind his conduct. However, Superior Court has already opined on these 
issues. 
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