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Honorable N. Keith Williams

216th Judicial District Court
Kerr County Courthouse
700 Main Street, Second Floor
Kerrville, Texas 78028

Re: State v. Ramiro Hernandez (Cause No. A97-364)

Dear Judge Williams:

Mr. Hernandez has been sentenced to death pursuant to a judgment issued by this Court in the
above-referenced styled and numbered cause. Naomi E. Terr and I were appointed by the United States
District Court for the Western District ofTexas pursuant to 18 U.S.C. § 3599 to represent Mr. Ramiro
Hernandez in 2008. That representation covers"all available post-conviction process, together with
applications for stays of executionand other appropriate motions and procedures,"as well as state
clemency proceedings. Id. § 3599(e); Harbison v. Bell, 556 U.S. 180 (2009).

On January 16,2014, we learned from an employee of the Mexicanconsulate in Houstonthat Mr.
Hernandez is scheduled to be executedon April 9,2014. The consularofficial who notified us learned
about the dateby chance while looking for information about a different caseon the TexasDepartment of
Criminal Justice's website. After further inquiry, we learned that this Court signed the order scheduling
Mr. Hernandez's execution date on December 23, 2013, and that a previous execution date of March 12,
2014, had been set on December6, 2013, and subsequently withdrawn. Neither I nor Ms. Terr received
any noticeeither that the Court was contemplating scheduling an executiondate nor that an execution
date had been set. Because present counsel for Mr. Hernandez have not been given the opportunityto be
heard on the setting of an execution date, we write now to request a hearing on the matter. We understand
that the GovernmentofMexico is also requesting an opportunity to be heard on this matter because
Ramiro Hernandez Lianas is a Mexican national.

This Court's orders reflect that only Mr. Hernandez's trial counsel, Steven Pickell and J.A.
Garcia,were given notice of the Court's orders scheduling ofan execution date. The State is undoubtedly
aware that Mr. Pickell and Mr. Garcia have not representedMr. Hernandez in over a decade and that Mr.
Hernandez is now representedby different counsel in collateral proceedings that have challenged the
effectiveness of Mr. Pickell's and Mr. Garcia's representation, placing them in conflict with Mr.
Hernandez. In fact, the State sought and obtained the assistance of Mr. Pickell and Mr. Garcia in Mr.
Hernandez's state habeas proceedings.

For reasons that the defense does not understand, the State sought an execution date for Mr.
Hernandezprior to the filing of Mr. Hernandez's Petition for Writ of Certiorari in the United States
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Supreme Court. Indeed, the State is not even prepared to respond to the petition as of this writing, and
has obtained a 30-day extensionoftime from the Supreme Courtto file its brief in opposition. Mr.
Hernandez's cert petition, supported by several amicicuriae, presents legal questions the Supreme Court
is poised to address in Hall v. Florida, 109 So. 3d 704(Fla. 2012), cert, granted, 134 S.Ct. 471 (Mem)
(2013). The Supreme Courthasdelayed consideration of the petition for writ ofcertiorari in at least one
case pending itsdisposition in Hall. See Quince v Florida, 116 So.3d 1262 (Fla. Dec 10, 2012) (petition
filed August2013). Because Mr. Hernandez's petition presents similar legal issues, it is likely the
Supreme Court will require moretime to dispose of Mr. Hernandez's petition as well. Settingan
execution date now may result in a short-circuiting ofthe Supreme Court's normal review procedures to
Mr. Hernandez's detriment.

In addition, presentcounsel believe grounds exist for subsequent litigation. We are investigating
and intend to file a subsequent application for writof habeas corpus in state court. Such anapplication
requires thatthe Texas CourtofCriminal Appeals("CCA") conducta threshold inquiry to determine
whether to authorize further consideration of the claim's merits by the convictingcourt. See Tex. Code
Crim. Proc. art. 11.071 § 5. The CCA should also be able to conduct its review free from the constraints
ofa pending execution date, whichnecessarily impacts itsordinary review procedures.

Present counsel also have graveconcerns about prejudice that has already been imposed on Mr.
Hernandezas a result of the six-week delay between the time the first execution date was set and when
presentcounsel became awareofan execution date. As federally appointed counsel, Ms. Terr and I have
anunequivocal duty to represent Mr. Hernandez through the state clemency process. See Harbison, supra
(finding that counsel appointed pursuant to 18 U.S.C. § 3599 are obligated to represent their client in state
clemency proceedings). Because Mr. Hernandez's present counsel were not notified of Mr. Hernandez's
execution date, the defense has lost six valuable weeksto prepare for clemency proceedings in this capital
case.

Attempts toresolve this matter by mutual agreement have been unsuccessful.2 For the foregoing
reasons, defense counsel for Mr. Hernandez Lianas respectfully request a hearing on whetherto withdraw
or modify the execution date presently set.

Because I am on sabbatical from my teaching responsibilities, the best way to reach me is on my
cellular phone(607-227-1304) or by email (slifficornell.eduV

Sincerely

Sheri L.

James and Mark Flanagan Professor of Law

cc: Bruce E. Curry, Kerr County District Attorney
Lucy Ortiz Wilke, KerrCounty Assistant District Attorney

The filing deadline for Mr. Hernandez's petition for writ of certiorari was December 23, 2013. His cert petition was docketed
in the Supreme Court on December 27,2013.

On January 21,2014, undersigned counsel emailed Bruce Curry, Kerr County District Attorney, expressing concerns about the
lack ofnotice and requesting a face-to-face meeting. Undersigned counsel has not received aresponse as of this writing. On
January 23, 2014, undersigned counsel spoke with Lucy Ortiz Wilke, Assistant Kerr County District Attorney, after having been
contacted by the Attorney General's Office regarding the need for a30-day extension to file itsbriefinopposition. Ms. Wilke
declined toconsider the possibility of seeking awithdrawal ormodification of theexecution date by agreement.


